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TO S MARTINEZ DESERT CARUIL L
JRIBAL CHIY DREN'S CODE

Chapter One, Purpose; Polley; Jurisdiction: Definitions.

Sectlon 1. Purpose,

The purpose of this Tribal Children’s Code is to establish policies and procedures to
proteoct the best interests of Tomes Martinez children and their families, the future of the Torres
Mertinez Desert Cahuilla Indians (“Tribe”) and its customs, fraditions, and culture, and any
Indien children or children and their familios who are subject to, and may benefit from, this Code
and its provigions, This Children’s Code will protect the health, welfare, language, customs and
traditlons of the Tribe and its memwbers for all future generations,

Section 2. Policy.

It will be the policy of the Tribe, including fts governmental entities, agencies,
depatiments, employees und representatives, to protect the best interests of Tndian children by:

1. Taking an active role in providing for the health, welfare and safety of Tndian children
within ite jurisdiction;

2. Preserving and strengthening family ties whenever possible, including proventing the
wnwatranted breakup of Indian fimilies;

3. Maivtaining the connection of Torres Marthnez children to their families, Tribe,
and Tribal community;

4. Promoting the stability and security of the Tribe by establishing Tribal standards for
appropriabely handling situations involving a “child-in-need-of-cars,” and other proceedings
involving Toxres Martinez children,

3. Preserving the opportunity for Torres Mariines children to Iearn sbout their Tribal
culture and heritage and mpintain or create & connection fo their Tribe, snabling them to become
productive adult members of the Tritial community;

6. Ensuring that al] Torres Martinez obildten reside fn an adequate home envitonment
that will protect and promote their health, safsty, welfare and development;

7. Providing child welfare sexvices in accordance with the traditions, custorms, laws and
cultural values of the Tribe; and,

8. Ensuring that other tribal, federal, state, and connty agencies, departments, courts and
represeptatives cooperate fully with the Tribe in fulfilling the porposes of this Code,

1
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Seciian 3, Jurisdiction.

The Tribe will have jurisdiction over all Indien child welfare matters involving the
following;

1. A Torres Martinez child who resides or is domiciled on Tiibal lands;

2, A Tores Mattinez child who resides or is domieiled on nen-Tribal lands;

3. AnIndian child who resides or is donmeiled on Tribal Lands, exceps that the Tribe
will decline to exercise its jurisdiction over a non-member Indian child if the non-member Indisn
child’s Tribe objects to such exercise of jurisdiction;

4. A non-Indian child who resides or is domiciled on Ttlbal Lands, except that the Tribe
will decline to exerciss its jurisdiction over such 6 non-Indian ohild if his or her pavent, guardian,
or custodian objects to snch exercise of jurisdiction; and,

5. Any child whose parents, guardian, or custodian (and Tribe, if applicable) consents to
the Tribe's jurisdiction,

Section 4. Definitions,

The following terms shall be liberally eoustrued so as to facilitate the authority of the
Tribe to protect the best interests of Indian children and their families. When interpreting terms
not defined by this Cods, the Tribal Court shall take into consideretion Tribal lawe, customs, and
traditional child-rearing practicss. Unless in conflict with applicable Tribal law, terms not
speoifioally defined in this Code shall be defined in accordance with applicable federal law. As
vsed in this Code, the terms listed below shall have the following meaning;:

1. “Abandohment”; The failure of the parent, legal guardian, or enstodian to provide
reasonable support for, or to maintain contact with, a child for a substantial period of time
without good cause,

11

buse”: Any of the following, taken together of sepavately, may constiute abuse:

A} the infliction of physical, emotional, or other injury on a child, including
sexnal abuse of sexual exploitation;

B) failing to provide reasonable care or necessary services for a child, including
educational, medical, dental, therapsutic or other services;

C) exploiting or overworking a child tp such an extent that the child’s health or
well-belng is endangered;



APR/16/2012/M08 06:39 PM  TorresartinezAdmin FAY Yo, 760397%9“46 P, 008

D) subjecting the child to, or failing to protect the child from, excesaive physical
diseipline;

E) failing to provide a safe, nurturing, loving, and colturally appropriate
envirorment for the child;

F) allowing a child to knowingly ride in & vehicle operated by a person whose
driving ebilities are impaired by alcohol or drug usage;

G) failing to protect the ohild from abuse;

H) fafling to ensure that the ohild’s physical, mental, emotional, spisitnal,
medical or any other needs are being approptlately met.

3. “Adfudication”: The process by which the allegations in the Pétition are found to be
trus, or not trye, in the course of an evidentiary hearing,

4. “Administrative Review™: In accordance with the requirements of the Social Security
Act, including any future amendments thereto, the Tribe shall implement a case review gystem to
review the Tribal Case Plan and the child’s placement, Case reviews will tie held ut least opos
every six months.

3. “Adult’ A person eighteen (18) years of age or older; or, a person emancipated by
ordet of & coutt of competent jurisdiction. or by legal marriage.

6. “Best Interests of the Child™ The preservation of the conmection, ot the oreation of
such a conneotion if vue docs not currently exist, between an Indian child and the child’s Tribal
culture, family, and Tribe in a stable setting where the needs of that child may be met; whers the
child ig sectwre and safe; where the child is emotionally, physically, socially, and spirituslly

healthy, and academically enriched; where all necessary steps are taken to ensure that the child’s
needs ave being apprapriately met.

7. “Case Plan” or “Tribal Cage Plan™ A wrltten docmment for each child mder the
Justsdiction of the Ttibe prepared by the Tribe’s Indian Child Welfare (ICW) Depariment or
othet appropriate Tribal entity, Indian Child Welfare (ICW) representative, and the Tamily
whenever possible. The plan shall include a detailed description of the services to be provided to
the family along with the duties and responsibilities of both the Tribe’s ICW Department and the
family, The plan will be designed to reunite the family and may contain, if appropriate, a
concutent, albernative permanent plan for the child,

8. “Cage Raview™ A procedure for periodically reviewing the status of each child under
the jurisdiction of the Tribal Court in aocordance with the requirements of e Tribal Court order or
applicable law,
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9. “Child”; A person who i less than eighteen (18) years old who has not been
emencipated by order of the Ttibal Court, a court of competent jurizdiction, by legal marriage, or
as otherwise provided by applicable law.

10. “Child-in-Need-ofCare™ A child who has been found by the Txibal Court to be
gbandoned, abused, or neglected, oris ofherwise in heed of Tribal services to ensure that all of
the child's needs are being appropriately met and to prevent the break-up of the child’s family,

11, “Custodian™ Any person who has physical custody of a child mnder Tribal law or
custom, wnder state law, or to whom temporary physical care, custody, and control has been
transferred by the child’s parent, guardian or custodian and who is providing food, shelter, and
mpervision to the child.

12, “Dependency Case”: A case in which the child is alleged to be, or has been found by
the Tribal Court to be, a “Child-in-Need-of-Care.”

13, “Dependent Child" A child who has been found by the Coutt to be & “Child-ix-
Need-of-Care.”

14. “Direct Deseendent of a Tribe™ A person under the age of eighteen (18) that has a
perent who iz a member of, or eligible for membership in, an Tndian Tribe,

15. “Disposition” The determination by the Court of Ia plan for the child which
addresses legal custody, physiosl custody, placement, and remmification or family preservation
setvices to the ohild, parents, and family,

16, “Domicile”; A person’s legal home or main residencs in which the person resides or
1o which the person intends to return, The domieils of a child iy generally that of the eustodial
parent, legal guardian, or other custodian or caretaker.

17, “Bxtended Family”: A person’s parents, children, grandparents, great-grandpatents,
annts, ueles, great-avnts, great-umcles, cousins, gisters, brothers, including extended family
members created by marriage or recognized by Tribal traditions and customs, or any person who

cen establish a significant familial-type relationship to the child, of as otherwise defined by the
Tribe.

18. “Family Proservation Services™ Seivices provided to a family to prevent the
removal of a child, to stabilize a family, or to reunite & family,

19. “Foster Care”: Substitute care for a child who has been voluntaily or involuntarily
removed from his or her home.

20. “Guardign Ad Litem™ A person appuinted by the Tribal Court to reptesent the best
interests of a child found to be in need of care, or appointed by a court of competent jurisdiction

4
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1o represent a child for the protection of the best interests of the child,

21. “Indian”: Anymember of, or person eligible for membership in, a federally
Tecognized Indian Ttibe, band or commumity, or an Alaske Native, or any person who is
coneldered to be an Indian according to the traditions and enstoms of bis ov hex Tribe,

22. TIndian Child™: A person under the age of eighteon (18) years of age who is &
member of, ot eligible for membership in, a federally recognized Indian Tribe, band or
commuunity, or is an Alaska Native, or any child who is considersd to be an Indian according to
the traditions and cnstoms of his or her Tribe,

23, “Indign Child Welfare” (“ICW™) Department: The Tribe’s Indian Child Welfare
Department, including any other Tribal department, entity, or agency charged with protecting
Indian clildren and serving their families.

24, “Indien lands or Tribal lands®: All lands within the exterior boundaries of the Tomres
Mastinez Desert Cahuilla Indians Reservation and alf lands held in trust by the United States of
Ametica for the Tribe.

25. "ICW Reprosentative or Delepate™ A person employed or appointed by the
Tribe to tepredent the interests of Totvey Martinez children and the Teibe,

26. “Intervenor™ A person, not the child or parentin g case, who has been allowed by

the Tribal Court to infervene in a dependency proceading and hes been gravted certain rights in
that proceeding,

27, “Legal Guardian' A person appointed by the Tribal Court or another oourt of
conpetent jurisdiction to care for the child’s persot, including the ohild’s property if necesaary
and appropriate.

28. *“Neplect™; The failure of the parent, guardian, custodian or other caretaker to
provide adequate food, dlothing, shelter, medical care, education, or supervision for the ohild’s
health, safoty, and well-being, Including the failure to take adyantage of reasonably availsble
public assistance and service programs designed to meet such needs when the parent, guardian,
custodian or cargtaker cannot meet those needs withont assistance.

29, “Non-Indian Child”: A person under the age of eightean (18) years who is not a
member of, eligible for membership in, or a direct descendent of & member of & federslly
recagnized Indian tribe, band, community, or Alaska native, or consideted to be an Indian in
accordance with a Tribe’s customs and traditions.

30. “Non-Member Indian Child”: A person under the age eighteen (18) years
that is & member of, eligible for membership iy, or a direct descendent of 5 mespber of a federally

recognized Indian tribe, band, community, or Alaska native other thean the Torres Martinez
Desert Cahuilla Indians.
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31, “Parent™ A person who is the natural, adopiive or legal parent of a child, except for
persons whose parental rights 1o the ohild have been terminated by 2 court of competent
jurisdiction, Anwnwed father whose paternity has been legally acknowledged or who is
otherwise established as a Jegal father shall be considered & parent.

32. “Peacemaker Panel”’ or “Traditional Dispute Resolution”; The non-adversarial
approach developed and used by the Txibe to resolve conflicts involving Indian children and their
familics, or children and families subject to the Tribe’s jurisdiction.

33, “Presumed Parent”: A married man cohabiting with his wife, the mother, is
presumed to be the legal father of a child conceived during the mariage, absent DNA or other
conclusive evidence to the contrary, Unless DNA {esting, physical evidence or legal documents
establish otherwise, children born fo a martied couple are presumed to be the biological children
of the husband, A married man not cohabiting with his wifs, the mother, 18 presumed to be the

legel father of a child concelved during the marriage; however, that presumption may be
vebutied, '

34, “Parental Carg®: Care provided by a parent, guardian, or custodian to a child,
including the responsibility to appropriately supervise, control, vare for, discipline, and provide
the necessities of Iife,

35. “Party™ The paxent, guardian, custodian, child, or Tribe, inclnding authorized Tribal
representatives, to whom certain riphts accrue, including: the right to be notified of proceedings;
to Tetatn counsel or, in some cases, to secute Court-appointed counsel or Court-approved
spokesperson; to appear and present evidenoe; to call, examine, and cross-examine witnesses; the
unlimited or restricted right to discovery and the inspection of the records; and to request a
hearing or appeel 2 final oxder,

36, “Relative™ Any person who 19 the child’s parent, step-parent, grandparent, sunt or
unele, brother or sister, step-brother or step-sister, brother-in-law or sister<in-law, niece or
nephew, first or second cousin, or anyone deemed by the ICW Department, the c¢hild®s Tribe, or
the Tribal Court to have established a significant familigl-type relationship with the child.

37, “Shelter Carg™ A placement in foster care or other out-of-home care, including a
home or other facility used as a shorb-ierm placement for a child pending return to the child’s
Taimily.

38, “Sigpificant Familial-Type Relationghip™ An ongoing personal relationship with the
mipor child that began at least (12) twelve monthy before the filing of the motion to intervene, or
ginoe the birth of the child if the child is less than (12) twelve months old, and kias continued ta
fhe filing date, end in, which the moving party has!
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4) had physical custody of the child or has reslded in the same housshold as the
child;

B) supplied, or otherwise made available to the child, food, clothing, shelter and
incidental necessaies and provided the ohild with necessary oare, education and discipline; and,

C) helped fulfiil the child’s needs through interaction and companionship.

39. “Spokesperson”™ A person approved by the Tribal Court to spesk on behalf of 8
parent, guardian, costodien, carstaker, child or other interested party,

40, “TANF” or “Tribal TANF™: The Tribe’s Terporary Assistance for Needy Families
Depattment, including its employees, agents, or authorized representatives,

rres Martinez or Tribal ild”: Any child who is a member of, is
eligible for membership in, is a direct descendant of & member of, or is otherwise considered 1o
be a tribal member according to the traditions and customs of the Torres Martinez Desert
Cahuilla Indians,

42, “Ixibe”: The Tomes Mattinez Desert Calwilla Tndians, including its departtuents,
agencies, employees and anthorized representatives.

Chapter Two. Dty to Jnvesticate and Report; Confidentiality; Medical Examinations.
Section 1. Duty to Investigate and Report,

1, Basis of Inyestigation and Report: The Tribe shall immediately nvestigato all
allegations of child abuse, neglect, and sbandonment and shall proceed secording to this Code.

2, Repotts: Persons who have versonable cause to snspect that a child has been abused,
neplected, or abandoned shall report the matter to the Tribe’s ICW Program, Tribal law

enforcement, or other approptiate Tribal agency responsible for investigating allepations of
abuse or neglect,

3. Petsons Required to Report: Persons required to report suspected sbuse or neglect
include any physician, physician’s assistant, psychologist, psychiatrist, mental health sounselor,
Twese, murse’s aids, mirse practifioner, midwife, dentist, dental assistant, hygienist, optomelrist,
or any medical or mental health professional; school prineipal, school teacher, or other schaol
official; social worker; child day care senter worker or other child care staff, Tribal ICW
smployees or suthorized representatives, Tribal TANF employees or authorized representatives:
foster parents, including residential care or institutional personnel; peace officer or other law
enforcement official; judge, attorney, court counsslor, clark of the Court, or other judicial system
official. The Txibal Court may issue sanctions against individuals who are required, but fail 4o,
repott abuse, neglect or abandonment in accordance with this Code.

7
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4. Other Persons Reporting: Any person may make a report of suspected child abuse or
neglect to the Tribe's ICW Depuxtment, Tribal law enforcement, or other appropriate Tribal
entity,

5. Anonymity: Unless otherwise vequired by applicable law, persons reporting alleged
incidents of child abusea, neglect or abandonment will remain anonymous, except where the
Trikal Conrt determines that justios will be compromised by such anomymity,

6. Immunity from Lishility; All persons or agenciet teporting in good faith known or
suspected instances of child abuse or neglect shall not be subject to civil liability or etiminal
prosecution in Tribal Court,

Sectlon 2. Confidentinlity.

1. Confidentialityt All procsedings under this Code ghall be confidential. No employes,
agent or roptesentative of the Tribe or the Tribal Court shall provide any information regarding a
cage involving a child unless the release is authorized by applicable law, order of the Tribal court
or a court of competent jurisdiction, or a release of information signed by the parent, guardian,
custodisn, or child, ag appropriate,

2. Coufidentiality of Tribal Court records: All Tribal Covrt records, files, docwments
and othet related information associated with a child in need of care proceeding are confidential,
except that such records may be relessed, if appropriate, as follows:

A) To's law enforcement agency for the purpose of a separate, subsequent
investigation of child sbuse;

B) To the attorney af record for the child for nse in a dependency proceeding
involving the child;

C) To the child, the ohild’s pavent, legal guardian, or custodian, or to an attorney
of record, for vse in a dependency procseding involving the child;

D) To the Tribe’s ICW Depariment, an auihorized Tribal representative, or Tribal
legal counsel, for tse ih a dependency proceeding mvolving the ehild;

E) To & physician, psychologist, therapist, counseler, or other professional for the
purpose of providing an exatnination, care or treatment of & child in & dependency procesding;

F) To Tribal Court personnel;

@) Ta a foster care provider with care and oustody of the child foruseina
dependency proceeding invelving the child; or
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H) By Order of the Tribal Court based upon 4 showing of good cause.

3. Contempt of Court: No Court records or other confidentin) information shall be
viewed or disserninated exospt as provided herein, Any pemon whe receives or views
documents or other confidential information pursnant to this provision shall maintain the
confidentiality of such information. Faiture to ebide by this Code shall constitute contempt of
Conrt and may be punishabls by a fine not to excesd $500,

Section 3, Medical Examinations.

1. The Tribal Court may order a medical, dental, psychological, psychiatric, or other
professional exarnination of 4 child, or any other party or person before the Court, where the
Court detexmines that the party’s or person’s medical, dental, psychological, psychietric or other
health issues are relevant fo the proceedingy before the Court.

2. The Court ghall order that such examination ghall be paid for by the parties. Ifitis
docymenied that the pasties oannot afford to pay for such exeminetion, the Court may request
that the Tribe, ar another entity, pay for the necessary examination provided thas the Tribe
consents and fiunds are available. The Tribe shall not be required to pay for any examination,
evaluation or screening unless the Tribe consents and funding iy available. Where possible, the
Court shall order the person or party to obtain such examination at a Riverside San Bernardino

County Indian Health Ine. (RSBCIHI™) Clinic, shother Indian Health Clinic, or an organization
that provides services to Yndians,

Chapter Thyee. Petivions; Heavings; Traditional Dispuis Resolution,
Section 1. Grounds for Establishing g “Child is in Need of Care®,

A. child 4s “in nead of care” ift

1, The child is being, or has been, abused, neglected or sbandoned by his ot her
parent(s), guardian, custodian, ar carstaker; or,

2. The child’s parent(s), goavdian, custodian or caretaker fails to protect him or
her from sbuse, neglect or abandotment; or,

3. The child's parent(s), guardian, custodian or caretaker refuses to or is tngble to
digcharge their parental responsibilities; or,

4, The child is deprived of any care necessary in order to approptiately provide for his
or ber health, welfive, safety, and well-being, including the provision of appropriate subsistence,
inedical eare, education, and shelter,
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Section 2. Investigations; Removal.

A,  Investigations

All reports of a child in need of care will be investigated by the Tribe’s ICW department,
or other appropriate Tribal department, agency or avthorized representative, within forty-eight
(48) howrs of receiving a report that a child is in need of care,

B.  Authority to Remove and Place in Temporaxy Custody

If the Tribe determines that the child is in need of care and may not be safely maintained
in his or her home after an investigation, the Tribe shall document this finding in writing, The
Tribe may, with the agsistance of Tribal Law Enforcement or another designated Tribal
reprosentative if necessary, remove the child from the home in which the child is residing and
place the child in an appropriate placeiient.

C. Placement Preferences

The following placement preferences, in this order, shall be applied where & child in need

of care is being placed outside of his or hey home, except that the Tribe may altor this placement
preference order by Tribal Resolution:

. Acrelative;

. An extended fanily member;

. A tribal member family,

A, tribally approved home;

A licensed Indian fogter home on or near the child’s reservation;

A licensed Indian foster home;

. A licensed foster home; or,

A licensed facility (L.e. a facility operated by a licensed child welfate service

NG AW N

agency).
D.  Immediate and Emergency Removal Notice
The Tribe shall make all reasongble efforts o immediately notity, throvgh the most

efficlent means available, the parents, guardian or custodian that the ehild has been removed
fom the home or otherwise defained,

10
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Sectlon 3. Initiation af g Child Protection Case,
A,  Filing a Child-in-Need-of-Care Petition

1. Child Removed. A Child-in-Need-of-Care Petition will be filed wih the Tribal Court
by the Tribe within forty eight (48) hours after a child has been removed from his or her homs,

2. Child Not Removed, A Child-in-Need-of-Care Petition will be filed by tha Tribe within
seventy two (72) hours of completion of an investigation where the Tribe detormines that there is
probable cause io believe that a child is in need of care but has not removed the child from his or
her bome,

B,  Contents of Child-in-Need-of-Care Petition
The Petition shall provide the following information:

1. The name, address and ags of the ohild;

2. Thenames and addresses of the ¢hild’s parents, guardlan, custodian or caretaker:
3. The specific grounds upon which the Petition is based,

4. The evidence that the petitioner js relying vpon to support the Petition; aud,

5. Ifihe child is a non-member Indian, a statement that notice to the child’s Tribe hag
been provided, .

Sectlon 4. Scheduling the Inlial Child-in-Need-of-Care Hearing; Service of Petition,
A, Seheduling the Initial Hearing

Upon filing the Potition, the Clerk of Tribal Court will schedule & “Child In Need of
Care” Hearing no lafer than five (5) jodicial days from the date of filing,

B. Service of the Petition

1. The petitioner shall serve the Child-in-Need-of-Care Potition along with 2 Notice of
Hearing that sets forth the time, date aud location of the Heating on the child’s parent(s),
guardian, custodian, or earetaker and the non-member Indisn ohild’s Tribe if applicable.

2. Servics of the Petition and Notice of Heating may be mads by personal delivery, certified
madl with return receipt tequested, regular moil or sy other method of service apptoved by the
Tribal Cowet, The Pefition and Notice of Hearing shall be served as soon a8 possible, and at least
24 hours, before the Heating, except as follows:

2 Due to the time constrainty associated with holding the initial hearing, the
Tribe may submit u declaration that notice of the initial hearing was provided to one or more
persons by telephone, fox, email, or other method:
ar,

11
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b. The Tribe may submit a dsclaration that notice of the initial heering was
not provided to one or more persons but that diligent efforts have been made to notify the child's
parent(s), guardian, custodian or carstaker and the non-member Indian ohild’s Tribe, if
applicahle, and service has not yet been accomplished for good cause,

3. A Proof of Service must be filed with the Tribal Court at the initisl hearing, except where
g Declaration has been submitted by the Ttiba in accordance with Section 2(a)-(b). :

Section 5, Initial Child in Need of Care Hearing,
A Purpose of the Initial Hearing

1. At the Initial Hearing, the petitioner bears the burdeﬁ of esteblishing that the child is

in need of care and, if epplicable, that the child should be or shovld continue to be placed vutside
ofhis or her home, i

2. The Tribal Court will review the Pelition, supporting documents, and hear from the
petitiones and the child’s parent(s), guardian, oustodian, or caretaker, including any other
relevent witnesses. The Tribal Court will determine whether there is sufficient probable causs to
set & Child-in-Need-of-Cars Hearing, The Tribal Court will furthet determine whether fhe child
should be placed ot remain outside of his or et home pending the Child-in-Need-of-Care
Hearing, The Tribal Covrt may alse appoint o Guardian Ad Litem, spokesperson or advecate to
repregent the child’s interests, The child’s pacent(s), gnardian, custodian or caretaler may be
represented by counsel at their own expense or, if appropriate and funding is available, may be -
appointed a spokesperson or advocate,

B.  Removal Findings

1. ‘Where the Tribal Court determines that the child should be, or should continne to be,
placed oniside of his or her home pending the Child-in-Need-of-Care Moaring, the Tribal Comt’s
order shall make epecific findings that the continued residence in the chiltd’s home would be
contrary to the welface of the child and that out-of-home placement would be in the child’s best
interest. The Tribal Court's findings will be based on one or more of the following findings:

A) The child is suffering from an. illness or injury "l:md no parent, guardian,
custodian, caretoker or other person is providing adequate treatment or necessary care;

B) The child is in immediate danger of harm from his or her surronndings and
Temoval is necessary to protect his or hey health, safety or welfare;

C) The child will most likely be subjsoct to injury by others i not placed outside of
his or her home; %

12
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D) The child has been abandoned by his or her parent, gnardian, custodian or
caretaker;

E) No parent, guardian, custodian, cavetaker or other person.is able or willing to
provide adeqnate supervislon and appropriate care for the child, iheluding without limitation
appropriate subsistence, shelter, hoalth care, and education; or,

Fy The child will most likely run away so fhat he or she will bs unavailable for
further procesdings.

2. The Tribal Court’s order shall also find that temporary care and custody are to be

vested with the Tribe’s Indian Child Walfare Department or other appropriate Trilsal 8EEncy or
entity. :

C. Reasonable Efforts

Upot, finding that the child should be removed frdm his or her home, or continue to be
removed from his or her home, the Tribal Court order must make speotfio findings regarding
whether reagonable efforts have been made to prevent or eliminste the need for removal,

D, Interim Findings Order; Child Not Removed

The Tribal Court may issue an interim order that probable canse exists to find that the
child {3 in need of care but does not newd to be removed from his or her home, or should be
returned to by or her home, pending the Child-in-Naed-of-Care Hearing,

K. Ynterim Fludings Order; Corrective Steps

The Tribal Court may order the child’s parent, guﬁrdian, custodian or caretaker o take

immediate cottective steps to resolve the problems giving rise to the Child-in-Need-of-Care
Petition,

Section 6, Peacemaker Mediation; Yalking Cireles; Traditionnl Dispute Resolution,

A.  Non-Adversarial Approaches Preferred

1, Ttis the Tribe's preference that a nom-adversarial approach be used to resolve infernal
sonflicts invelving Indian children and fheir families, The Tribal Court, at any stage of a
procesding under this Code, may order the partles to participate in 4 confidential Tribal
Peacemaker Mediation, or ofher culturally appropriate dispute resalution mechanism, to resolve
the matter, A Tribal Peacemalker Mediation, or other oulturally appropriate dispute resolytion
mechanism, will be conducted and facilitated according to the policies and procedures
established by the Tribe,

13
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2. ltig the Tribe's preforence that a family decision-making model iz used when
appropriate. The Tribal Coutt, at any stage of a proceeding under this Code, may order the
parties to participate in a Talking Circle or Family Conference with the Tribe's ICW Department
or designated Tribal representative. This Family Conference or Talking Civele will provide the
child’s family with an opportunity to discuss the underlying issues that led to the need for Tribal
Intervention and establish a plan to ensure the health, welfare, sefety and well-being of the child,
A Family Conference or Talking Ctrele will be conducted and facilitated acoording to the
palicies and procedures established by the Tribe.

B.  Presentation to Tribal Court; Reports

1, Once the parties have engaged in a form of Traditional Dispute Resolution, the Ttiba
will present a report outlining any outcomes or agreement to the Tribal Court,

2. The Tribal Court may adopt the recommendations provided by the Tribe’s report,
Tribal Case Plan, Agreement, or other document; order the family to attend an additional
mediation, eonference or pther culturally appropriate dispute resolution; amend the Tribal Case
Plan or Agreement; set the tatier for further hearing; or make any Order that will promote s
non~adversarial, culturally appropriate approach to resolving the matter,

Seetion 7. Child-in~Need-of-Cire Hearing,
A. Scheduling a Child-in-Need-of-Care Hearing

1. Within. fifteen (15) judiciel days from the issance of the Tnitial Hearing Order, the
Tabel Court chal] hold & Child-in-Neod-of- Garo Hoaring,

%, Notice of the hearing shall be issued to the child"s parent(s), guardian, costodian, or
caretaker, as appropriate, child’s representative and child’s Tribe,

3. At therequest of any party, the fifteen (15) day requirement may be lengthened or
shettensd by the Tribal Court upon a showing of good ceuse, but in no event shall the Child-in-
Need-of-Care Hearing be extended beyond sixty (60) days from the date a clild has been
removed from his or her home.

4. At the request of any party, the Child-in-Need-of-Care Hearing may be contbined
with the Digpositional Hearing by the Tribal Covut,

B. The Purpose of the Child-in-Need-of-Care Hesxing
The purpose of the Child-in-Noed-of-Care Hearing is to determine whether or not the
allegations in the Petition are supported by a preponderance of the evidence. ‘The parent(s),

guardian, custodian ot caretaker shall have the right to be represented at their own expense, call
their own Witnesses and to question witnesses called by ahy other party.

14
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C. Tribal Report |
The Tribe will mibmit a report before the Child in Need of Care hearing that addresses:

The reasons that the Tribe filed a Child in Need of Care Petition;

The evidence upon which the Tribe i3 relying to support the Petition;
The preventive steps taken to prevent the child’s remaval, if applicable;
The appropriateness of the ohild’s out-of-home placement, if applicable;
The availability of relative or Tribal placements, if applicable;

6. Recommendations for treatment, evaluations, or ofher services that would enable
the child to safely return to his or her hame or, i ot remaved, stabilize the home environment;
or, the Tenson that treatment, evaluations, or other services would not likely enable the child to
safely retury, to his or her home;

7. Recommendations for visitation, if applicable; and,

8, Any other relevant information,

-

RSO

D, Tribal Court Findings

1, Ifthe Tribal Court finds that the child i3 in “need of care’ and it is in the child’s best
interest to remain under the jurisdiction of the Tribal Court, the Court shall set the case for a
Dispositional Hearing,

2. If'the Tribal Cotrt deterines that the child should be removed from his or her home
at the conclusion of the Chjld-in-Need-of-Care Hearing, the Tribal Court ordex shall set forth the
appropriate findings,

3. Ifthe Ttibal Court determines that reasonable efforts fo reunite the child with his or
her parent(s), guardian, custodian or caretaker are ot required, the Tribal Court will schedule o
Permanency Hearing within thirty (30) days St issuance of its Child-in-Need-of-Care Order,
4. The Tribal Court may order the child’s parent, guedian, custodian or caretaker to

take, or confinye to take, corrective steps to resolve the prablems giving rise to the Child-in-
Need-of-Care Petition. '

5. The Ttibal Court may order an interim visitation schedule between the child and his or
her parent, goardian, custodian, caretaker, siblings, extended family, or Tribal Community, ag
approptiate,

Section 8. Dispositional Hearing.
A. Scheduling the Dispositional Hearing

The Tribal Coust shall set & Dispositional Hearing within thirby (30) days of issuance of
the Child-in-Nesd-of-Care Order. The thirty (30) day deadline may be lengthened or shortencd

15
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a the written vequest of any party and upon 2 finding by the Tribal Court of good cause.
B. Purpose of the Dispositional Hearing

The Tribal Court will hear from the child’s paxent(s), guardian, custodian, or vaietaker,
the child (if age appropriate), and any other relevant witnesses, The Tribal Court shall review
the information aod recommendations set forth in the Tribal Case Plan, Tribal Report or other
relevant doouments, The child’s parents, guardian or eustodian will be informed at the hearing,
and given written hiotice, that their parental rights may be modified or terminated if they do not
successfitlly complete their Tribal Case Plan. :

C. The Tribal Court’s Dispositional Ordey

1, The Tribal Court may order the ¢hild, child’s pereni(s), guardian, onstodian, or
caretaker to undergo evaluation and treatment for any relevant issues, including without
linitation drug ar alechol gbuse, domestio violence, physical or sexual abuse, or psychological
issues. The Court may order that the ofrild, parent, guardian, custodian or other caretoker attend
classes, cotmseling, or engage in other services or activities for the benefit of the ohild and Hs or
her family that are likely to promote the best interest of the child and family rennification.

2. The Tribal Couyt may order that the child remain in an out-ofhome placement vmtil
further order and may issue interim ovders as necessary for the proteotion of the child aud
reumification of the family.

3. Ifa child hua been removed from his or her hame, the Tribal Court may order
visitation to oceur between the ohild and the parent, guardian, custodian, caretaker, siblings,

extended relatives or other persons as appropriate. The Court mnay algo authorize trial home
visits not to exoceed six (6) months,

4, The Tribal Coutt will review the Tribal Case Plan and adopt its recommendations and
findings unless the Cowmt finds pood cause to amend or modify the Tribal Cass Plan. The Txibal
Court shall maks specific findings regarding any amendment or modification of the Ttibal Case
Plan, and shall adopt the Tribal Cage Plan as amended or modifisd.

5. The Tribal Court will review the child’s Tribal Case Plan every ninety (90) days, or as

determined to be nevessary and appropriate by the Tribal Court, sa Jong as case reviews are held
at least once every six (6) months,

Sectlon 9, Tvbal Case Plan.
A, Preparation of the Tribal Case Plan

The Tribal Case Plan shall consist of » written document for each child under the
jurisdiction of the Tribal Court. The plan shall be a disorete part of the Coutt record and will be

16
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jointly developed by Tribe's ICW Department, or other appropriate Tribal department or entity,
and the child’s parent(s), guardian, custodian, caretaker, extended fumily, and ofhet Tribal
representatives or elders, as appropriate. The case plan shall be presented by & Tribal
representative ot the Dispositional, Review, Permanency and Post-Permanenoy Hearings, The
Tribal Case Pla shall be made available to ell parties at least ten (10) days prior to al] hearinps,

B. Coutent of the Tribal Case Plan

1, ‘Where & child has been removed from his or her home, the case plan shall be prepared
1o Iater than thirty (30) days from the date of the clild’s removel. The Tribal Case Plan shall be
designed to achieve 1 safe and oulturally sppropriate placement for the child in close proximity
to the child’s home and Tribal community, consistent with the best interests of the child,

2. The plan shall includs detailed services desipned to reunits the family or, in & case
where the child has remained in the homs, services that will address the causes giving rise to the
Child-in-Need-of-Care Petition,

3. The plan shell include a proposed visitation schedule for the child with bis s her
parent, guardian, custodian, caretaker, siblings, extended family, and Tribal commmunity.

4. If services or reunification services are determined not to be in the best interest of the
child, the case plan shall set forth the Tribe's recommendation for permanency and document the
steps needed to finalive a culturally appropriate permanent plasement,

Section 10. Tvibal Reports.
A. Preparailon of Tribal Reports; Dispositional, Review, Permanency, Post-Permanency

1. The Tribe’s ICW Depariment, or other appropriate department or entity, will subrmit a
report befors the Dispositional, Review, Permanency and Post-Permanenoy Klearing that
addresses;

A) The appropriateness of the child’s placement, including whether it is meeting
all of the child’s heulth, welfare and safoty nesds while protooting and preserving the child’s
connection to his or her Tribe, Tribal oulture, Tribel relatives and Tribal community;

B) The extent of the Tribal ICW Department’s complianes with the Tribal Case

Plan in making reasonable efforts to safely return the child to Mg or her home, or if applicable, to

complete whatever steps are necessary to finalize a culturally apprepriate permanent placement
for the child: .

C) The extent of the child’s, parent’s, guardian’s, custodian’s, or ofher
caretaker’s complianee with the Tribal Case Plan, if appropriste;

D) The extent of progress which hus been made towards addressing, alleviating

17
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and mitigating the ciroumstances necessitating the fling of the Child-in-Need-of~Care Petition,

E) Ths likely date by which the child will be retumed to and safely maintained
in his or her home, appointed a legal goardian, placed petmanently with & velative or in a Ttibally
epproved home, adopted, emandipated, or placed in another permanent living arrangement; and,

F) Auny ofher relevant information,

2. The Tribal ICW Department’s report shall be completed and submitted to the Tribal
Court and all parties at least ten {10) days prior to a hearing,

Section 11, Review Hearings.

A. Timing of Review Hearing

The Tribal Coutt shall cdnduct a review hearing every ninoty (90) days. Review hearings
will commencs from the date the Dispositional Order was issued. Review hearings may be held
more or less frequently, as ordered by the Tribal Court, but in no event less than every six (6)
monihs,

B. Cage Review of Child Not Removed From His or Her Home

Al the twelve (12) month review in a case where the child hes remained in his or her
home, the Tribe’s report shall sither recommend that the case be dismissed or that the Tribal
Couyt retain jorizdiction to continue monitoring the home or provide fanily preservation and
preventive servicss,

Section 12. Permanency Hearing,
A. Timing of the Permanency Hearing

1, A Permanency Hearing provides an apportunity for the Tribal Court to ensure that the
child will be placed in & cultorally appropriate, safe, nurturing and permanent home.

2. A Permanency Hearing will be held within ninety (90) days from the fssuance of 4
Child-in-Nesd-of-Care Order when it ling been determined that reasonable efforts and
rebnification services are unnecessary,

3. Where a child has been ramoved from his or her home, a Permanency Hearing shall
be held no later then eighteen (18) months after the dete the child {s considersd to have entered
foster care, A, child is considered to have entered foster care on the eatlier of: 1) the date of the
firet judicial finding that the child ig in need of cate; or it) the date that is sixty (60) days after the
date on which the child is yemoved from home,

18
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4. Allparties shall receive Notioe of the Permenency Hearing at least ten (10) days prior
1o the hearing date, :

B. Purpose of the Permanency Hearing

1. Afthe Permanency Hearing, the Tribal Court shall order one of the following
permanent plans for the child and specify the date that the plan will be implemented:

A)  Retutn the child to his or her parent, gua%dian, or enstodian;
B) Continue reunification services for an additional period of time;

C)  Proceed with adoption or tribal ouatomarsr adoption by  relative, extendead
family member, Tribally approved homes, foster parent or other non-relative;

D)  Proceed with legal guardianship;

i
E)  Procsed with an alternative permanent placement with a relative, extended
fernily member, Tribally approved home, foster parent or other non-relative;

) Procesd with emancipation; or,

G)  Provide another specified permanent living arrangement if it would not be
in the best fnterest of the child to proceed with one of the above Hsted options,

C. Tribal Court’s Findings ‘
1. The Tribal Coutt's Findings and Conelusions shall include the following:

A)  The child’s placement is necessary and approptiate because a return to the
child's home would present a risk of immediate danger and harm to the child;

B) Persons present at the hearing and whether sbsent pastics were provided with
appropriate notice. The order ghall also verify that reparts, including the case plan, offered info
evidence have been provided to all parties in advance of the heating;

C) A finding, when appropriate, that the Tribal ICW Department has complied
with the oase plan by making reasonable efforts to return the child to a safs home aud to

complefe whatever stops are necessery to finallze s outturally appropriate permanent placement
for the child;

D) What, if any, progress has been made by the parent(s), guardian, custodiay or
other carstaler toward alleviating or mitigating the causes that necessitated the removal of the
child or the filing of the Child-in-Need-of-Care Petition;
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E) A slatoment addressing special factors or conditions of the child that aye
identified as special needs, what services ave to be provided to address those needs snd who is
regponsible for providing those services;

F) The Tribal Comt’s determination of the permanent plan for the child,
inclnding the reasoms that the plan is in the best interest of the child. The Order thall state the
steps to be taken and the anticipated timeframe for acoomplishing the permanent placement goal
and neeessary services. If the child is sixtesn (16) yeass or older, the Tribal Court shall find that
the services set forth in the plan include those needed to assist the child in making the fransition
from foster care to independent living;

G) 1fthe permanency plan is modification of parental tights and the petition has
not yet been filed, the Ordes should state the expected time frame for the filing of the petition for

modification of parental rights is thivty (30) days. If the petition has been filed the Tribal Court
shovld proceed to schedule a hearing date; and,

H) The scheduling of a post-permanency review bearivg within ninety (90) days,
O 88 TIecessaTy,

Section 13. PostPermanency Review.
A, Timing of the Post-Permanency Review Hearing

The Tribal Court shall conduct a Pogt-Permanency Review Hearing no later than ninety
(90) days following the issnance of the Permanency Order or Order Modifying Parental Rights,
The Tribel ICW Department, or other appropriate Tribal entity, shall file g report addressing the

progress of the permanency plat and the report shall be filed with the Tribal Court and pavties at
1sast ten (10) days prior to the hearing,

B. The Purpose of the Post-Permanency Review Hearing ‘

1. Reunification. T all cases where retmification is the permanenoy plan for fhe ohitd,
the Tribal Court shall determina at the review hearing whether yeunification hag been achieved,
If revnification has vot been achieved, the Court may set another review hearing and may request

that an alternative plan for guardianghip or permanent custody be presented, or that the case plan
be amended, as necessary, '

2. Permanent Guardionship or Cysiody. Guardianship and other permanenocy plans
should be fially implemented within ninety (90) days from the Permanency Hearing ualess there
ure campelling reasons otherwise, If permanent gnardianship ot custody has not been achieved,
the Txibal Court shall set another ninety (90) day review hearing in order to grant permanent
guardianship or permanent custody or o 1ssue a new permanancy plag.

3. Adopilon. Where the rights of the parents have been modified and the permanensy

-3
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plan provides for adoption with the family the ohild had been residing with, a Teview hearing
shiall be held to ensure that finalization of the adoption is progressing, In cases where the rights
of the parents haye been modified and an adoptive home i bejng recruited, a review hearing
shall be held to determine what efforts have been made, since the modifioation of parental rights
hearing, and to identify potential adoptive homes both locally and in other jurisdictions if
necessary, The Tribal Covrt shall continue to hold review heatings in permanency plan cases
that provide for adoption mtil & final heating date is scheduled to issue the order of adoption,

4. All Other Permanency Plans. All other permanency plans that provide for a spocified
permanent living arvangement other than reunification, adoption, guardianship or permanent
custody, shall be teviewed to determine whether the case iy veady for finalization or whether a
new petmanency plan is needed,

Section 14. Fingl Hearing.
A, Timing of the Final Hearing

1. ¥ shall be the goal of the Tribal Court to conclude a Child-in-Need-of-Care case
within eighteen (18) months from the dete the child s placed in foster care, or, if the child has
1ot been removed from his or her home, within twelve (12) months from the date the child is
dstermined to be in need of care,

2. A final hearing shell be scheduled within sixty (60) days from a Tribal Court finding
that the goal of  child’s permanency plan has been achieved, The Tribal Coutt may lengthen or
shorten the period of time upon request of any party for good cause, All partics o the case ghall
be properly noticed at least ten (10) deys befors the heaxing,

B. Tribal Cowrt ¥indings

1. Atthe conclusion of the hearing the Tribal Court shall issue Findings of Fact and
Conclupions of Law that include the following; -

A) Who was present at the hearing and whether all of the parties were provided
with. adequate notice;

E) If any issues were contested, the Tribal Cour’s decision and reasons for that
decigion;

C) A finding as to whether the adoption, guardianship or other pexmanent
placement is in the best interests of the child and in sccordance with the Tribe’s laws, customs,
iraditions and culture;

D) A finding as to whether the child’s placement is oulturally appropriate and in
accordance with the Tribe’s laws, cugtoms, traditions end culture;
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E) A finding that full disclosure of the child’s medical and family history and
cturent or potential challenges hag been made;

F) A finding that reasonable efforts were made to finalize a permanent plan;

() A statement and desoription of the new legal relationship and its terms and
ovnditions, including any post-finalization contact, Vigitation, or other agreements;

H) In an adoption, a finding that the rights of the birth parents have been
relinguished or modified and that any necessary consent to the adoption has been obtained,
except where an adoption is performed pursnant to Tribal law and custorm and allows for
adoption without the termination of parental rights;

D A finding regarding visitation, costody and support orders with regard to the
biclagical parent(s), relatives, extended family members, or caretakers as appropriate;

I} A finding that the Tribal Court’s involvement in this case is concluded and its
jurisdiction over the matier is terminated; und,

K) A finding regarding the parties rights to appeal the Tribal Comt’s Degision,

Chaptor Fowr, Adeption and Guavdignship
I. Adoption

Sectlon 1, Policy; Who May Be Adopted.

This Cods prefers that permanency for Indian children is achieved without terminating
parental rights to & Tribal member child unless necessary and appropriate and supported by the
Trdbe, Pursuant to Tribal law and custom, a Tomes Martine child may be adopted without &
termination of parental rights. Any unmerried child may be adopted by an acul,

Soction 2. Modification of Parentol Rights.

An unmarried ¢hild may not be adopted vntil his or her parents® parental rights have been
modified. Parentsl rights oan be modified eitber voluntarily, involunterily or upon the denth of
ons or both parents. Pursuant to Tribal law and costom, a Torres Martinez child may be adapted
with & partial modification of parental rights fhat does not legally sever the parent-child
relationship,
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A. Tavoluntary Modifieatlon

Involuntary modification of parental rights may be ordered upon the filing of 4 Petition to
Modify Parental Rights or by any person who seeks to adopt the numarried ohild, Grounds to
modify parental rights shall include the following:

1. The minor has been gbandoned by one or both parents as defined by this Code;
2. 'The minor has been abused or neglected by one or both parents;

3. One or both parents is suffering from the habitual use of alochal or any other
controlled substance as defined under applicable tribal of federal law which renders fhem
incapable of appropriately caring for and supervising the child;

4. One or hoth parents has been declated by a court of competent forisdiction to be
severely developmentally or mentally disabled, incapacitated or mentally ill, rendering him or
her incapable of appropriately cering for and snpervising the child;

5. Any other grounds upon which, by clear and eomyineing evidence, demonstrats that
that one or hoth parents cannot or will not appropriately care for and supervise the minor,

B. Voluntary Modification

1. Voluntary modification of parenta] rights shall be ordered only if the parent(s) provide
valid consent to the modification. Consent will be deemed voluntary if:

A) Ttis given more than (10) days after the hirth of the child;

B) Itis given in the presence of a Tribal Court fudge; a designated pro tem judge;
or hefore any fudge in a coutt of competent jurisdiction;

C) The person relinquishing parental rights signs a statement declaring fhat he o
she was fully uformed of the legal ramifications of his or her voluhtary consent to modification

of parental rights and the consenting parent knowingly and voluntarily relinquished his or her
parental rights; and,

\ D) The person relinguishing parentl rights is informed that he ar she has the
zight to be provided with an. interpreter to explain the voluntary consent, its consequences, and
hig ax her vight to withdrasy fhe voluntary consent, the tme fimit to do so sad fhe procedure for
doing so.

2. Voluntary consent to modify parental rights can be withdrawn amytime within ten (10)
days of providing voluntary consent. After ten (10) days, withdrawal can only be made with the
Tiibal Court’s permission. The Tribal Conrt shall give Pperfuission ouly if it finds consent wag
given under duress, coexaion, or is otherwise invalid,
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Section 3. Petition t0 Modlfy Pavental Righty,

1. A Petition to Modify Parental Rights may e fled by the Tribe or any adult person
seeking to adopt an vnmarried child. The Petition hall contain the following Information:

A) The name and address of the petitioner snd the relationship with the child;
B) Name, date of birth and address of the child;
C) Namey and addresses of the child’s legal parents, if known;

D) Grounds for modifying parental rights with sufficient factual detsil to place
the lepal parents on notice of the allegations against thems; :

E) Neme and eddress of the child’s Tribe; and,

F) Whether the legal parents are voluntarily consenting to the modification of
their parental rights,

2. The Petition to Modify Parental Rights must be gerved on the legal parent{s) of the
c¢hild and the child’s Tribe. Servioe shall bamade by personnl setvice, cettified mail with a
retum receipt, regular mail, or any other method of service approved by the Tribal Comt, Such
alternative service may inchide but is not limited to publication in the Joce] newspaper where the
parent(s) were last known to reside, telephons, and email. If the identity or the whereabouts of
the parent(s) are unlmown, and upon a showing of due diligence by the petitioner to identify and
locate the parents, the Tribal Court may proceed to hearing on the Petition without any further
notice to the parents, A proof of service, or decluration documenting dge diligence to effectuate
such gervice, must be filed with the Tribal Count,

3. Upon the filing of the proof of service or a finding by the Tribal Court that service is
no longer necessaty, the matter shall be set for hearing, A Notice of Hearing shall be issued by
the Tribal Court and shall set forth the time, date, and location of the heating. The parties shall
be advised that they have a right {o be represented at the hearing at their own expense, The
Notice of Hearing shall be served on the patties by the Tribal Court. A hearing will be held
within thirty (30) days fiotn the date the Notice of Hearing is served on the paries, A request for

a continyance of the hearing may be made by any patty and granted tipom e showing of good
caude, '

4. The standard of proof for granting a Petition fo Modify Parental Rights shall be olear
and convincing vvidence. After hearing from all parties and witnesses, if any, and a review of
all relevant documents, or the entry of the vohutary consent, the Tribal Couct shall issue n
written order within thirty (30) days. If the Tribal Court grants fhe Petition fo Modify Parental
Rights, the petitioner may yrocesd with a Petition for Adoption, '
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A. Tribal Membership Statog

Modification of parental sights shall nof affect the child’s tribal membership or eligibility
for membership, the child’s righta or privileges a3 a tribal member, or the jurisdiction of the
Tribal Court over the child,

B, Effect of Modification of Parental Rights: Tn Whole or In Part

1. I a parent’s rights ate modified in whole, fhe parent no Jonger has any right to the
child or any responsibility for that child’s cate and custody. A modification in whols completely
sovers the parent-child relationship.

2. Amodification of parental rights in part may terminate the parent’s rights to legal
- austady of the child; physical custody of the child; the parent’s responsibility to finanelally or
otherwiso suppott the child; or as otherwise ordered by the Tribal Court, 'The parent may

maintain, certein parental rights, including the tight to visit the child, as ordered by the Tribal
Court, :

Section 4. Adeption Petition.
A, Initiation of an Adoption

An adoption proceeding shall not be initiated until the pavents] rights of the parent(s)
bave been modified pursuant to this Code; teyminated by a court of competent jurisdiction; of as
provided pursuant to tribal law and custom, Onee parental rights have been modified or
terminated, of a finding has been made that parental xights need not be modified oz terminated o
proceed pursuant fo Tribal law and custom, a Pefition for Adoption may be filed with the Tribal
Couzt by the Tribe or by any peraon wishing to adopt the child,
B. The Content of the Adoption Petition

The Adoption Petition shafl staie the following:

1. The relationship, if any, of the petitioner to the child;

2. The narne, sex, date of bjrth, and residence of the child;

3. The names and addresses of the child’s parents, guardian, custodian, or caretaker, If
the child is in shelter care, the location and the date he or she was placed in shelter cate;

4, The tribal affiliation of the petitionet, if applicable; and,
5. A cettified vopy of the Tribal Court order modifying parental tights; oxder from a

court of jurlsdiction terminating paventa] rights; or Tribal Court findings that parental rights need
not be modified or terminated to proceed pursuant to tribal law, customs or traditions.
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Sectlon 5. Scheduling of the Adoprion Heuring; Netice.

A heating date shall be set within forty-five (45) days from the filing of the Petition for
Adoption. TheNotice of Hlearing and Petition may be served by personal delivery, certified meil
with return recsipt requested, regular mail or any other method pf servics approved by the Tribal
Court, The Peiition and Notice of Hearing shall be served no less than ten (10) days before the
Adoption bearing. A proof of service must be filed with Tribal Court,

Section 6. Pre-Adoption Report,

A pre-adoption teport shall be prepared and served ou all parties at least ton (10) days
prior to the adoption hearing, The report shall be prepared by the ICW Department or other
Tribal agency or representative. The pre-adoption raport shall present wheilier the adoption is in
the best interest of the child and in accordance with the Tribe’s laws, customs, traditions and
oulture, If adoption without tertuination of parental rights is preferred, the report shall so atate,
Adoptions that will result in the substantial alienation of an Indian child from his o her Tribe,
culivre, or heritage shall not be favored, The following placement preferences will be followed
in evalyating an adoptive placement, except that the Tribe may alter this placement preference
order by Tribal Resolution: ‘

1. Arelative;

2. An extended family member;
3. A fribal member family; -

4, A tribally approved home;

5. AnIndien family.

Section 7. Order of Adoption or Tvibal Adoption,

After the Tribal Conrt has heard all the evidence, reviewed the pre-adoption report and
determined that adoption or iribal adoption is in the best interest of the child, the Tribal Court
shell enter an Order of Adoption or Tribal Adoption. The Order shall be kept on record with the
Tribal Court, the child’s Tribe, the Biureau of Indian AfFiirs and the State of California Office of
Vital Statigtics,

Section 8, Post-Adoption Agreemens,

The Tyibal Court may approve & Post-Aduption Agreement and enter it into the record.
Such agreements may includs, but ave not limited to, visitation, contact and all other forms of
contact between the child and his or her biological parent(s), guardians, custodians, carstakers,
siblings, rolatives, extended family mesmbers, and Tribe, '
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II. Guardiapship - |

i
k!
i

Section 1. Purpose.

It 1 the purpose of this seetion to provide for the appointment of guardians for childrey
whose parents are decessed or are otherwise unahle or wwilling 1o care for them on a permaynent
or temporary basis. This Code prefers gnardianship ns a permanchoy vehiole for Tribal member
children where nevessary, appropriate and supported by the child’s Tribe.

Section 2. Authority of the Tribal Conrt,

The Tribal Court shall have the authoxity to appoint guatdians for the person and propetty
of a child who is under the jurisdiction of the Tribal Court, The Tribal Coutt shall have the
authority to place conditions upon « guardianship, to lmit the powers of the guardisnship and to
define the terms of the guardiansiip, i

i
i

Any peson eighteen (18) yoars or oldsr may be appointfed guardian of a child, including
his or her property. A person may be disqualified as an eligible guatdion if he or she:

Section 3. Who Is Eligible to be & Guardian,

1, g found to be incompetent;

2. Klas been convicted of a orime invalving child abuse, sexual abuse, or domestic abuse
and cannot demonsirate & substantisl passuge of time and approptiate, documented rehabifitation;

3. Is a non-resident of the Torres Marfinez Reservation and has not consented to the
Jjurisdiction of the Tribe;

4. Any persen the Ttibal Court finds unguitable to care for a child based on documented
evidence, |

|
A
i
i
H

Section 4, Petitloning for Guardianship.

The Tribe or any juterested person may file a petition fd:r the appointment of 4 guardian
of an Indian child, A petition for puardianship shall state the following:

1. The name, age, residence and tribal affiliation of the i‘ohild;

2. The name, age, residence and tribal affiliation of the ipet:itiunfﬂ' or the petson whorn
petitioner agks to have appointed guardion;

3. The name, age, residence and tribal affiliation ofthe';chﬂd’s extended farnily;

R
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4, The neme, age, residence and tribal effilistion of the petson or facility having custody
of the child end the date the child was placed in that custody:

; 5. The reason why the appointment of & guardian is necessary and the resson why the
' person requesting to be appointed shovld be the guardian;

6. The approximate value and description of the child’s property, including trust property
and any payments to which he or she is entitled;

7. Any limiiations requested on the powers and duties of the goardian; and,
8. The requested toro of the guardianship,
Section. 5. Guardianship Hearing,

1. A puardignship hearing shall be held within forty-five (45) days from the filing of the
Petition for Guardianship.

2. Notice of the Hearing and Petition for Guardianship shall be given to all persons
named in the Petition. The Hearing Notice and Pefition may be made by personal delivery,
certified mail with retuxh recoipt requested, reguler mail or any other mefhod of service approved
by fhie Tribal Court, The Petition and Notios of Hearlng shall be served no less than ten (10)
days before the Guardianship hearing, A proof of service must be filed with Tribal Court. The
Petitioner, or the Tribe if not the Pefitioner, may submit a declaration demonstrating that diligent
efforts have been made to locate and serve the Notice of the Hearing and Petition for
Guardianship and good cause exists to waive the service requirement,

3. After considering the Petition and hearing testimony from all interested parties end
witnesses, the Tribal Court shall issue an Order that specifically addresses the following;

A) Ifthere is a demonstrated need to appoint & guardian,

B) Ifitis in the best interest of the child to eppoint the persoh seeking the
goardianship appointment, including whether the guardian will ensure that the child’s connection

to his or her Tribe, Trikal culture, Tribal community, and Tribal relatives will be proteted and
encouraged;

C) The term of the guardianship, Inchiding any limitetions on the powers of the
guardian; :

D) Ifthe child has property to be managed, whether the guardian will be required
to post a bond or make an annyal accounting to the Tribal Cout.

4. Following the entry of an Order Appointing 8 Guardian, the Tribal Court Clerk shall
issue Lettors of Guardianship to the person sppointed. The Lettery of Guardianship shall set
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forth the name of the person appointed as guardian, the name and age of the child, and the
powers granted to the gnardian. A Letter of Guardianghip shall be affirmed by the guardian and
certified by the Tribal Conrt. :

Sectlon 6. Guardian Bond.

If the child’s estate includes real or personal property is; (1) valued at more than $7,500;
(2) bas monthly income, exclusive of public benefits payments, valued at $1,000 or more; and
(3)not sll the income from the estate will be used for the benefit of the child, the Tribal Court
may require the guardian to file 8 bond or other seovrity payable to the Teibal Courtin 8 sum
fixed by the Tribal Court fo proteot against the gnardian’s mismanagement of the child’s estate.
Section 7, dnnual Accounting.

It the child’s estate includes real or personal property vatued at $7,500 dollars ot more,
the Tribal Court may require the guardian to file a written report snnually accounting for the
guardian’s admimistration of the property.

Section 8. Dutles of a Guardian.

The duties of a guardian shall inchude the following, waless limited by the Tribal Coutt:

1. Provide for the care, edvcation, custody and supervision of the child;

2. Make all decisions with respect to the ohild that the child’s parent(s) would have the
right fo make, incloding withount limitation consent for medioal tremtment and decisions regarding
education, religion, and cultural upbringing;

3. Preserve, protect and manage the childs property for the best interest of the ohild, to
the extent consistent with tribal and federal laws;

4. File with the Tribal Court within one month after his or her appointment a list of all
the property of the child that has come fnto possession of fhe guardian;

5. I necessary and ordered, file with the Tribal Covrt an anxual accounting of the
guardian’s adminisiration of the property of the child; and,

6. If necessary and ordered, apply to the Tribal Court for an arder anthorizing the sale of

any praperty of the child or avthorizing paymerts out of the estate of the child to the child or on
his or her behalf;

7. Any other responsibilities or duties ordered by the Tribal Comt.
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- Section 9. Removal of a Guardion,

The Tribal Coutt may removs a guardian if the goardian is no longer qualified or if
removel is ih the best interest of the child. The Ttibal Court may appoint a suceessor grardian
snd roquire the puerdian to deliver to the sucoessor all property of the child.

 Section 10. Termination of Guardienship,

A guardianship shall be terminated avtomatically upon the eightesnth (18) birthday of
the child or upon the expiration of the terms of the gaardianship stated on the Tribal Court oxder.
The guardianship may also terminate if the Tribal Court determines the guardisnship is no longer
necessary and appropriste.

Chapter Five. Transfer of Juvisdiction
Section 1. Notice ta Other Tribes.

If the Tribal Court or any party ir » child protection proceeding under this Code has
repson. to believe that the child 13 a member of or eligible for membership in a Tribe other than
the Torres Martinez Desert Cahuilla Indians, the Txibel Court Clerk shall be directed to give
written notice of the proceeding to the child’s Tribe, The notice shall ask that the child’s Tribe
respond in writing within fifleen (15) days of receiving the notlcs and to state whether the Tribe
intends to act in the matter or seek transfer of the case. The notice shall include written
instruotions on bow the child’s Teibe may intervene into the child protection proceeding if it so
chooges, and that a copy of the Tribe’s Children’s Code will be provided upon request,

Bection 2, Transfer of Jurisdiction; Hearings.

1. If a non-member child’s Tribe files & motion requesting transfer of g pending Child-in-
Need-of-Care, adoption or guardianship action, the Ttibal Court shall schedule a hearing within
thirty (30) days fromn the filing of the Motlon to Transfer,

2. Notive of Hearing on the Motion to Transfer shall be served on all parties to the getion
and the child’s Txibe. The Tribal Court may dispense with holding a hearing on a Motion to
Transfer if a]l the parties to the action stipulate to the transfor and the Tribal Court finds that it i
in the best intereat of the child to transfer the case.

3. At the Motion to Transfer hearing, the Tribal Court shall hear from all the parties and
the child’s Tribe and weigh the following factors in deciding whether ot not a case shoyld be
transferred to the child’s Tribe: .

A) Whether the non-member child’s Tribe has jurisdietion;

30



ATR/16/2012/M0N 08: 44 PM TorresMartinezAdmin BAX o, 7603978146 P, 021/023

B) The wishes of the parent, guardian, custodian or other carstaker;

C) The wishes of the child, if he or she is able to understand the meaning of a
transfer of jurisdiction;

D) The recommendation of the ICW or other Ty{bel representative;

E) The residence of the child and the child’s parent(s), guardian, custodian or
careteker and their respective tribal affilistion(s),

F) The child’s ties and conections to the tribal communities involved, s well as
the child’s parent(s), guardian, custodian or caretaker's; and,

G) Whether the child’s Tribe or Tribes havs timely responded to the notice
informing the Ttibe of the Tribal Court proceeding,

Section 3, Interim Orders To Protect The Child During Transfer Proceedings.

" The Tribal Court may make any orders which will protect the child’s best interests
pending the outcome of any transfer of jurisdiotion procseding,

Section 4. T¥ibal Court’s Order,
The Tribal Court shall issue an order either transferring the case to the ohild*s Tribe or

retaining jurisdletion over the case. The Tribal Court’s order should olearly state the grounds for
its decision.,

Section 5. Transfer of Jurisdiction to Tvibal Court; Recognition of Other Court Orders.

A, Accepting Jurisdiction from Another Cowrt

This Code prefers that a1l cases involving children subject to the Tribe’s jurisdiction be
trangferred fo the Tribal Court. The Tribal Ciourt has the authority to aceept or deoline a transfer
of any action involving an Indian child, including his or her non-Tndian or non-memhber gibling,
from & federal, tribal or state court. The Tribal Court further has the authority fo acoept or
decline a transfer of any action involving a child where the parents, guardian, evstodian, other
oatetalcer or Indian tribe have comsented to the ransfer,

B. Comity

Thg Tribal Court may recognize Federal, Tribal, and State Court orders s 2 matter of
comity if:

1. The court granting the order had jurlsdiction;
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2. The order does not violate the Tribe’s Constitution, laws or policies; and,

3. The order does not violate the Indian Child Welfare Act.

Chapter Six. Administrative Provisions.

Section 1. Supplemental Petitions

Once a child has been found to be a “Child in Need of Care,” and placed in the care and
custody of the ICW Program, the ICW Department may file a Supplemental Petition alleging
new charges based on current circumstances which, if true, would substantially change the nature
of the case planning, ,

Section 2. Modifications to Tribal Court Orders

The Tribal Court may, with good cause, modify, revoke, or extend an order at any time upon the
motion of any party.

Section 3. Grounds for Re-Hearing to Vacate, Reconsider, or Modify Tribal Court Orders

A child, parent, guardian, custodian or caretaker of a child who has been found to be a “Child in
Need of Care” may within one year move the Court for a new evidentiary heating on the grounds
that there has been newly discovered evidence which was not known, or could not with due
diligence have been made available at the original hearing, and which would affect the order or
judgment, If it appears to the Court that there is such new evidence which might affect its order
or judgment, it shall order a new hearing and enter such order or judgment, and make such
disposition of the case, as is warranted by all the facts and circumstances and the best interests of
the child.

Section 4. Testimony of a Child in Chambers or by Videotape.

The Tribal Court may, upon its own motion or the motion of any party, take testimony from any
child who is the subject of the proceedings or is appearing as a witness in chambers, by
videotape, or by any other appropriate method. The Court may exclude the child’s parent(s),
guardian, custodian or caretaker and other persons if the Court finds such action would be in the
best interests of the child.

Section 5, Telephonic Appearances.

Telephonic appearances are authorized,
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Section 6, Days and Hours.

Unless otherwise defined, refermoe to houra or days shall mean actual hours or days, exaluding
Saturdays, Sundays, and Tribal holidays,

Section 7. Fawmily Law and Child Support Orders
The Tribal Coutt shall have the authority to issue family law and child support orders pursnant to

this Code. The Tribal Court may, upon its own motion ar the motion of any party, address the

issue of child custody and support for any child who is currently under the Tribsl Coutts
Jurisdiction,

Chapter Seven, Miscellaneous Provisions,
Section 1. Severability

If any provision of this Cods, or its application fo any person or circumstances, is
determined to be invalid, sudh determination shall not invalidate any other provisions or
applications of this Clode,

" Section 2. Amendments

This Code may be muended by the General Covneil and any such amendment ghall be
effeotive upon the date of the General Council’s amendment in accordance with Tyibal Isw,

Section 3. Soverelgn Immunity,
Nothing herein shall be construed as waiving the Tribe’s sovereign immunity.
Section 4. Effective Date; Certification,

This Code shall be effective upon approval by the General Counedl,
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CERTIFICATION

The undersigned hereby certify that the foregoing resolution was adopted at a duly called
meeting of the Torres Martingz Desert Cahuilla Indians General Couneil, at which a gquorum was
present on the 8th day of Oeteber 2011, by a vote of 19 for, 1, against, and 3 abstaining,

E EXECUTED THIS 8th DAY OF QCTOBER, 2011,

Mag. %éva; Yoso, Tribal Chairwoman

IR

Alggia Reed, Tribal Secretary

-



